Notice No. 5-105 (2-RLM), June 5. 1975

This notice alleged a violation of 30 CFR 70.201 5_/ in that respondent
did not collect an accurate respirable dust sample from one of its employees,
The respirable dust pump was not operating properly as It had no flow rate,
Mid-Continent argued that the pump was properly maintained, that it was
operating properly when issued to the employee and that any mechanical
malfunction, not attributed to its negligence, does not constitute a
violation.

We vacate this notice.  See our decision in V and R Coal Company,
3 FMSHRC______, (Nov. 14, 1981).

Notice No. 5-214 (7-LBL), October 2, 1975

This notice was issued alleging a violation of 30 CFR 77.401(3) (c) j5/
when the inspector observed a worker in the shop operating a grinding
wheel without wearing a face shield or goggles.  The worker was wearing
ordinary eye glasses with safety lenses which did not cover or protect
the peripheral area of the eyes.  Goggles were readily accessible to the
worker and the foreman was present in the shop but made no attempt to
warn or caution the worker concerning the use of goggles.  Mid-Continent
contended that there was no violation because the worker was wearing
eye glasses with safety lenses and the worker's failure to wear the goggles
provided was negligence of the worker and not a violation of the regulation
by Mid-Continent.

We agree with the judge that ordinary eye glasses with safety lenses
do not provide as much protection for the peripheral area of the eyes as
would face shields or goggles required by the regulation.  Further, the
foreman was present hut made no attempt to cause the worker to wear his
goggles,?/ The judge's finding of a violation under these facts is affirmed,

5/30 CFR 70,201 provides:  "Each operator of a coal mine shall, as prescribed
in this Part 70, take accurate samples of the amount of respirable dust in
the mine atmosphere to which each miner in the active workings of such mine
is exposed,"

6/30 CFR 77.401(3)(c) provides:  "Face shields or goggles, in good condition
shall be worn when operating a grinding wheel."

_7/Mid-Continent's argument relying on North American Coal Corp., 3 IBMA 93
(1974) is rejected. See United States Steel Corp., 1 FMSHRC 1306, 1307 at
n3 (Sept. 17, 1979).

2505d allow unsafe conditions, as in this instance, to escape sanction
